Neighborhood Overlay Bylaw – Draft Update – January 20, 2011


Throughout the course of the public hearings on the Neighborhood Overlay (District) many very helpful comments have been made. These include, but are not limited to the following;

1. The bylaw as proposed is the creation of a new district that supersedes the underlying districts. By adding it as a district, it overrides the underlying zoning, even if it allows the same rights, but expands them.

2. Residence E is effectively eliminated as the ways the density cap of 8 units replaces the 12-unit max of the current Residence E within the bylaw.

3. A number of the intended considerations:

a. Affordability (in addition to Inclusionary Zoning)

b. Adherence to the Design Guidelines

c. Public access

d. Shared parking

e. Shared access/egress to/from sites and parking

f. Protection of the Village Center businesses and vitality

4. The purpose and goals of the bylaw have not been made clear to some – want elaboration – including those of 1996 and 2015 reports. 

a. Preservation of Marion’s

i. Historic Seaside Village Character

ii. Socioeconomically Diverse and largely Residential Community

iii. Variety of Businesses and Services

iv. Low Taxes

v. Open Space and Commitment to the Environment

b. Improvement of  Marion’s

i. Compatible and Quality Business Growth

ii. Zoning By-laws and Guidelines to Control Future Growth

5. Some of the uses that are included in the Neighborhood Overlay can be done already (but only to a limited extent).

It is very important to remember the assumptions and bases that were used in the 1996 and 2015 reports in order to better understand how the Neighborhood Overlay is intended to work. When reviewed in context, it is easy to see how the actions that were taken would have been the natural conclusion. It is important to review these assumptions, bases for action, and see whether they are applicable today. Coming to very different conclusions today – and thereby actions – is entirely reasonable.

Firstly, an extremely faulty Buildout Analysis was used to illustrate the future growth of Marion and thereby the financial stress that would be seen as a result. As an example, many thousands more residents were anticipated by now according to this Buildout Analysis that would have resulted in both an expansion of the current schools as well as potentially a new elementary school in East Marion. Included as land to be developed was Great Hill and Tabor Academy. Neither of these are likely in our lifetimes. 

Secondly, a study of the impacts of new housing development whereby each home would include 1.6 children per household must be valued at over $700,000 in order for the Town to break even: saying every new home built raises everyone’s taxes. At the time the bump in school populations were being seen at the earliest stages, i.e. first grade. Today, the bump occurs at the fourth grade level – likely due to the relatively high cost of Marion homes relative to such close town as Rochester. Since the schools, fully loaded with debt and employee benefits, represent over two-thirds of the Town’s budget, it made sense to be very concerned about growth and costs based upon these assumptions. 

Thirdly, at the time Marion’s land mass, approx. fourteen square miles, with 15-20% developed and 60% wetlands that are undevelopable, had much less land in conservation, either through Town ownership or though groups such as the Sippican Lands Trust or privately owned land under conservation restrictions. The creation of the Open Space Acquisition Committee and the associated 2% property tax surcharge was primarily intended to buy select pieces of land that would make it impossible for large tracks to be developed under the bylaw. Today over 28% of Marion is protected by conservation restrictions through the various means and even the Sippican Lands Trust, a private not-for-profit land bank who has done great things for the Town, has shifted its goals from land acquisition to stewardship; something absent from Marion’s Town acquired land. Much good was done for the Town by a great many people. Today we are here to take another positive step for our Town.

Fourth, many actions were taken beyond strategically blocking large developments intended to slow unwanted growth. These included “Upzoning” the Town, cluster development, development phasing and the strategic use of sewer and water capacities. These methods have both positive and negative consequences. 

Some unintended consequences, such as the loss of buildable lots to their owners, because they left abutting properties under common ownership, have been reversed. Whether the authors or Town Meeting Members knew that this would affect such things as docks and piers, there have been consequences here as well.

As the new, larger zoning requirements rendered as many or more than 85% of the existing building lots and structures non-conforming, significant expense is now needed get permissions from the ZBA to improve those homes. These permissions were never needed previously and they often require professionals to prepare applications and represent the homeowners before the associated Town boards.

Cluster zoning, whereby a developer can get relief from larger lot zoning requirements is another tool that has been adopted. Unfortunately, the market and the lack of a density incentive have left this tool a bit dusty. It is a good concept and one that should be revisited for practical improvements.

Development phasing is another action that can have the effect of making subdivisions in Marion less attractive to developers – as it slows the financials of the project. Whether this has dissuaded any new developments, or encouraged developers to use the 40B route, is not known. But, in principle, it made great sense at the time.

Of course, we cannot discuss where we are today without discussing what has come with Marion’s recognition of the negative potential of MGL 40B. The project proposed some years ago, and still in litigation on many fronts, showed us that developers can get around almost anything, completely ignore locally adopted bylaws, and crush us with the consequences we worked so hard to avoid. 

On the plus side from 40B, Marion now takes very seriously the need to incorporate “affordable” housing, as defined under 40B, as well as the need for housing alternatives to exclusively single family residential development. House and land prices, albeit having been severely negatively impacted by the current recession, still remain much, much higher than they were in 1996. Evidence such as the influx of students at the mid-elementary school levels as opposed to starting in the first grade, the demographic growth of senior citizens, the reductions is the people per household, housing prices and our own eyes and ears should make it clear that it is harder and harder for young families to live in Marion. In recognition of the threat of 40B and our desire to have socioeconomic and other forms of diversity in our community – to strengthen “Community” – we have developed such items as inclusionary zoning, expanded Little Neck Village, and, as strongly recommended in both the 1996 and 2015 reports, are developing this Neighborhood Overlay.

When asked simply “Why do this?” the answer is multidimensional. As we consulted Mr. Randel Arent (Rural by Design) many smart growth concepts became immediately clear. Communities developed very differently prior to the introduction of zoning. Limited vehicular traffic, usually with real horses, and pedestrians being the norm, densely-built villages emerged. Mixed-use was absolutely the norm at the centers of these villages. Shop owners often lived above their own shops and all customers came to a single center to procure all forms of goods and services. The automobile changed all that. Zoning further spread buildings and businesses. Big box stores put the final nail in the coffin of many downtowns across American and subsequently the world. If Marion is to retain our19th century rural New England seaside village character, and sustain it, we must find a way to incent the kinds of development that results in economically viable areas that encourage the pedestrian-friendly, business-friendly, automobile compatible, tax revenue-positive, and Community enhancing development that we are trying to achieve in this Neighborhood Overlay. 

Specifically, the following components of such a bylaw include a single special permit that enables the special permit granting authority (SPGA), in this case the Planning Board, to permit limited greater multi-residential and mixed-use densities and limited side, front and rear setback reductions. These shall be permitted under Section 7.2 of the Bylaw with the following additional considerations: 

1. Structures must adhere to Design Guidelines as adopted and changed by the Marion Planning Board from time to time

2. Wherever possible easements for common access and aggress to abutting properties and roadways – as determined by the SPGA and subject to incorporation of future abutting property development

3. Shared parking (including continuous parking lots in rear) and free public access to parking areas

4. Inclusionary zoning for affordability as in the bylaw

5. Consideration of recommendations of the Marion Affordable Housing Trust

6. Consideration of, and avoidance of, any negative impacts to the economic viability of existing businesses, particularly those of the Marion Village Center

7. Inclusion of “Community Space” as appropriate and possible is encouraged and considered by SPGA

8. Maximum residential unit densities of 8 units per acre (uplands only considered for this calculation)

9. Building massing closest to street consistent with area with a maximum front setback of 18’ and a minimum front setback of 10’

10. Side setbacks may be reduced to 0’ and rear setbacks may be reduced to 3’ (Both require approval from public safety officials) 

11. Minimum lot size, frontage requirements, building height requirements, upland-based calculation of density and all other current provisions of the bylaw, excepts those specifically stated above, remain as they are in the underlying zoning.

Perhaps even more importantly, this Overlay, whereby we allow densities and setback reductions in return for many considerations, does not take anything away from the current rights under current zoning. All of the properties within the overlay are either zoned General Business or Residence E (12-unit density that have already been developed and approved by Town Meeting) so that we are not addressing any undeveloped residentially-zoned areas.

The area consists of the following:

Neighborhood Overlay area…

MAP 11

LOTS:

61, 61A, 62, 63, 64, 65, 66, 67, 45, 44, 

The General Business portion of lots 25, 43, 134, 60, 68, 68B

MAP 13

LOTS:

1A, 1B, 1C, 1D, 2, 2A, 17, 18, 19, 20, 21A, 22A, 22B, 22C, 22H, 22J, 22S, 47, 48, 48A, 49, 49D, 49E, 49F, 22P

MAP 24

LOTS:

13G, 13M, 33, 34, 36, 36A, 37, 37A, 38

Current Makeup

Developed Land  

74%

34.04 acres

Undeveloped Land 

26%

12.04 acres 

Businesses


TBD

Residential Units

27 
(plus 173 capacity at Sippican Healthcare)

The bottom line is that we are seeking to have the ability to meet future development demands in ways that enhance the Community of Marion with options that will enable us to meet the goals of 1996 and 2015, while assisting us in preventing the sprawl and abusive 40B’s, and all the while staying tax revenue positive. 

Actual Bylaw language
(XX) Neighborhood Overlay

Purpose: 

The Neighborhood Overlay bylaw is intended to provide a streamlined application process for applications with the area that will result in development consistent with The Town of Marion’s needs and goals. Specifically, this bylaw article is intended to produce projects that enhance the community in the form of affordability, local economics and living-wage jobs, tax revenue, public access, shared spaces, community spaces and be consistent with the local architectural and community character, while not negatively impacting the Marion Village Center economically or otherwise.

The Neighborhood Overlay is an overlay zone that provides the Planning Board, the special permit granting authority (SPGA), through a single Special Permit, called the Overlay Special Permit (OSP) to grant such a permit for all of the items currently requiring Special Permits within the underlying districts and having the ability to effect residential unit densities and setbacks in a very limited way.

Most importantly, the Neighborhood Overlay is intended to be sure that this area is not developed as “sprawl” development, but rather to be developed consistently with Marion’s 19th century rural New England seaside village character. The bylaw is not intended to press for new development, but to aide the Town in shaping that development, when it comes, to meet the goals expressed though the many studies, reports and other efforts seeking to protect and preserve the Town of Marion.

The following lots are included in the Neighborhood Overlay:

MAP 11

LOTS:

61, 61A, 62, 63, 64, 65, 66, 67, 45, 44, 
The General Business portion of lots 25, 43, 134, 60, 68, 68B

MAP 13

LOTS:

1A, 1B, 1C, 1D, 2, 2A, 17, 18, 19, 20, 21A, 22A, 22B, 22C, 22H, 22J, 22S, 47, 48, 48A, 49, 49D, 49E, 49F, 22P

MAP 24

LOTS:

13G, 13M, 33, 34, 36, 36A, 37, 37A, 38

The SPGA may, in addition to Special Permit considerations already allowed in the underlying District, allow the following:

1. Maximum residential unit density is eight units per acre of upland (excluding non-developable land such as wetlands in the unit/acre calculation),

2. Front setbacks with a minimum of 10’ and a maximum of 18’ from the roadway, and

3. Side setbacks to 0’ and rear setbacks to 3’, with the approval of Marion Police, Fire and EMS services.

In order to grant such a single Special Permit to address the above considerations and those grantable according the underlying zoning of the District, the Special Permit must conform to the conditions of 7.2 of this Bylaw as well as the following:

1. Design Guidelines

Structures must adhere to Marion Design Guidelines as adopted by the 
SPGA and updated from time to time.

2. Residential Unit Density

Special consideration shall be granted to the recommendations of the Marion 
Affordable Housing Trust (MAHT). 

3. Abutting Property Easements 


Applications should include easements as appropriately determined by SPGA 
for common access and aggress to abutting properties and roadways, 
including the incorporation of potential future development of abutting 
properties

4. Shared Parking


Shared parking (including continuous parking lots in rear) and free public 
access to parking areas shall be included.

5. Inclusionary Zoning


Residential unit development must adhere to requirements of the 
Inclusionary Zoning (8.12) of this Bylaw.

6. Protection and Preservation of the Marion Village Center

SPGA shall make due consideration of, in order to avoid, any negative 
impacts to the economic viability of existing Marion businesses, particularly 
those of the Marion Village Center.

7. Community Space


SPGA shall encourage the development of Community Space, defined as 
privately owned, privately maintained public recreational space within the 
project.

8. Economic and Community Impact


In addition to considering the direct economic impact related to tax revenue 
and services the SPGA should attempt to understand, with the indirect 
economic impacts of the proposed development, including, but not limited to, 
housing for local municipal volunteers and employees, living wage jobs to be 
incorporated within the project, and other such factors that bring positive 
benefits to the Community. 

9. Green Buildings


SPGA shall encourage and support use of environmentally positive and 
energy-efficient materials and technologies with all new developments.

10. Integration within Overlay

SPGA shall encourage projects to provide the maximum integration within 
the abutting properties so as to maximize pedestrian friendliness across and 
within properties and to maximize integration of all driving surfaces across 
properties for optimum internal and external traffic flow.

11. Street Trees, Lighting and Sidewalks


Street frontage should include broad sidewalks for pedestrian use, 
integrated street trees and/or tree strips closest to the street as well as other 
features, such as park benches, as Community Space as determined by the 
SPGA. Lighting shall adhere to dark sky provisions and be consistent within 
the overlay as determined by the SPGA.
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